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THE WAY THE WINDS ARE BLOWING THESE DAYS:
THE RAPID GROWTH OF WIND ENERGY AND
LEGAL HURDLES OF NORTH CAROLINA'S GENERAL STATUTES

Steven G. Belf
With interest in renewable energy sources gaining momentum,
it is only natural that controversy will arise surrounding the
proliferation of wind energy. While this conflict has already
manifested itself in the context offederal law, in North Carolina,a
state with favorable conditionsfor wind energy development, the
fate of the budding technology remains uncertain amidst statutes
which did not contemplate the possibility of widespread wind
energy harvesting. North Carolina'smost favorable sites for wind
energy development are protected by the Mountain Ridge
Protection Act and the Coastal Area Management Act. This
Comment explores both Acts to determine if wind energy
development in the Tar Heel State will be defeated before it can
even begin.
I.

INTRODUCTION-THE WINDS OF CHANGE

In recent years, amid higher prices for fossil fuels, many
individuals and businesses have begun to explore the possibility of
using renewable energy sources.2 Although the options for
generating renewable energy are numerous, wind energy has come
to the forefront as one of the most viable. As interest in wind
' J.D. Candidate, University of North Carolina School of Law, 2008. Special
thanks to my wife Kathryn for her love and support.
2 See, e.g., Gail Kinsley Hill, Homeowners Get Fired Up Over
Generating
Own Power, THE OREGONIAN, Sept. 14, 2006, at Al.
3 See generally North Carolina Solar Center, The Coastal Wind Initiative,
http://www.ncsc.ncsu.edu/programs/TheCoastalWindInitiative.cfm
[hereinafter North Carolina Solar Center] (last visited Oct. 25, 2006) (on file
with the North Carolina Journal of Law & Technology); North Carolina Wind
Energy, Introduction to Wind Power, http://www.wind.appstate.edu/windpower/
windpower.php [hereinafter Wind Energy Introduction] (generally providing the
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power grows, litigation over the siting and erecting of wind
turbines is inevitable.
Controversies in other states have
demonstrated that public opinion, coupled with uncertainty
regarding the law, can have the effect of stalling or crippling a
proposed wind farm.4
Despite ambiguity in North Carolina law, the development of
wind energy is becoming a reality in the State, with one large-scale
wind farm planned for Ashe County.' However, the fate of this
project and others remains uncertain. With suitable sites for wind
farms along the coast and atop high mountain ridges, North
Carolina's wind energy potential seems to be curtailed by wellmeaning statutes that make up the Mountain Ridge Protection Act6
and the Coastal Area Management Act.7 These Acts were
promulgated to address other issues of development in
environmentally sensitive areas.' Despite the threat posed to wind
energy projects by these two Acts, interest in wind energy
continues to grow, and North Carolina is poised to join the ranks of
other states9 and nations"o that draw portions of their energy supply
from this budding technology.
This Comment will focus on North Carolina law's possible
preclusion of wind energy development in the most desirable sites
for this new technology. Although the Mountain Ridge Protection
benefits and noting the rapid expansion of wind energy use) (last visited Oct. 25,
2006) (on file with the North Carolina Journal of Law & Technology).
4 Ten Taxpayers Citizen Group v. Cape Wind Ass'n, L.L.C., 278 F. Supp. 2d
98 (D. Mass. 2003).
5 John Murawski, Trying to Catch the Wind, THE NEWS & OBSERVER, June
30, 2006, at Dl.
6
N.C. GEN. STAT. §§ 113A-205 to -214 (2005).
7
N.C. GEN. STAT. §§ 113A-100 to -134.12 (2005).
8 See North Carolina Solar Center, supra note 3; North Carolina Wind Energy,
http://www.wind.appstate.edu/index.php [hereinafter North Carolina Wind
Energy] (last visited Oct. 25, 2006) (on file with the North Carolina Journal of
Law & Technology).
9 See, e.g., American Wind Energy Association, Wind Project Data Base,
http://www.awea.org/projects [hereinafter American Wind Data] (last visited
Oct. 25, 2006) (on file with the North Carolina Journal of Law & Technology).
10 See, e.g., British Wind Energy Association, Wind Energy, http://www.
bwea.com/energy/europe.html [hereinafter European Wind Data] (last visited
Oct. 25, 2006) (on file with the North Carolina Journal of Law & Technology).
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Act and the Coastal Area Management Act are long-standing and
well-established, both remain untested in court in the context of
wind turbines. This creates an aura of uncertainty that is ripe for
litigation. This Comment will show why North Carolina law,
while murky in its current state, should not prevent the
development of wind energy and should leave the technology a
viable option for North Carolina, both climatologically and legally.
First, this Comment will provide a brief summary of North
Carolina's attributes and characteristics that make it suitable for
wind energy harvesting. This analysis will emphasize why wind
energy is being considered as an option and where the best sites are
located. Second, this Comment will focus on the mountainous
regions of western North Carolina and the potentially hindering
Mountain Ridge Protection Act. The precise wording of the Act is
examined, followed by a review of the history surrounding its
The discussion begins by examining Watauga
enactment.
County's new wind energy ordinance and possible guidance from
the North Carolina Attorney General. This examination will
demonstrate that despite the vague prospects of wind energy
development under the Mountain Ridge Protection Act, wind
turbines are most likely exempt from its regulations in any context.
Third, this Comment will examine the Coastal Area Management
Act to forecast the legal hurdles an intracoastal North Carolina
wind energy project may face. Here, the wording of the Act is
scrutinized and analyzed as it works in tandem with the Public
Utilities Act." Lastly, the Coastal Area Management Act is
examined in context with its corresponding administrative code to
show that it, like the Mountain Ridge Protection Act, will not
outright preclude a wind energy project. By following these steps,
this Comment will show that the emerging technology of wind
energy can continue to develop against the background of current
North Carolina law.

" N.C. GEN. STAT.

§§ 62-1 to -333 (2005).
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THE TAR HEEL STATE

North Carolina is a diverse state in climate as well as in
topography. 12 From the highest point in eastern North America" to
the sandy beaches and brackish estuaries of the state's barrier
islands, North Carolina has a wide range of wildlife habitats and
weather patterns.14 This diversity in topography and climate is
accompanied by a corresponding diversity in wind intensity."
North Carolina is not an area subject to high winds overall;
however, the average wind speeds can be quite strong in some
areas.' The highest average wind speeds in North Carolina are
found along the high mountain ridges on the western edge of the
State and along the Outer Banks and adjacent waters in the east,
with the inland areas of the Coastal Plain and the Piedmont
receiving calm winds in comparison." Because of this difference
in climate, proponents of wind energy have set their sights on the
two extreme edges of North Carolina: the tall mountain ridges and
the remote barrier islands, including their adjacent waters."
North Carolina's relatively mild climate is another factor that
makes the State attractive to wind energy proponents. With an
average monthly temperature in January of forty-one degrees
Fahrenheit and an average of seventy-seven degrees Fahrenheit in

State Climate Office of North Carolina, Aspects of North Carolina: General
Summary of N.C. Climate, http://www.nc-climate.ncsu.edu/climate/ncclimate.
html [hereinafter Climate Summary] (last visited Oct. 25, 2006) (on file with the
North Carolina Journal of Law & Technology).
'3 North Carolina Division of Parks and Recreation, Mount Mitchell State
Park, http://ils.unc.edu/parkproject/visit/momi/home.html (recognizing Mount
Mitchell as the highest elevation east of the Mississippi River) (last visited Oct.
25, 2006) (on file with the North Carolina Journal of Law & Technology).
14 Climate Summary, supra note 12.
15 See North Carolina Wind Energy, Wind Maps and Resource Assessment,
http://www.wind.appstate.edu/windresources/windresources.php
[hereinafter
Wind Power Maps] (last visited Oct. 25, 2006) (on file with the North Carolina
Journal of Law & Technology).
12

16id.

id.
North Carolina Solar Center, supra note 3; North Carolina Wind Energy,
supra note 8.
17

18

FALL 2006]

Wind Energy Development in N.C.

121

July," wind energy projects in North Carolina need not have nearly
as great of a concern over the potentially harmful effect of ice
shedding, 20 a worry that is raised over some wind energy projects
in New England and Northern Europe. 2 ' Despite concerns, even in
much colder climates, the hazard of ice shedding has been found to
be minimal.22
In addition to being a boon to wind energy projects, the
pleasant climate that North Carolina enjoys has likely factored into
the Tar Heel State's rapid population growth in recent decades.
North Carolina has seen population growth statewide of 21.4%
compared to the national average of 13.2%.23 In addition, North
Carolina has experienced population growth across the State, with
almost every county seeing an increase in population between
1990 and 2000.24 Along with population growth, North Carolina
has experienced some growing pains; a need for more housing,
more schools, more roads, and increased energy supply."

19 National Oceanic and Atmospheric Administration, Climate at a Glance,
North Carolina Climate Summary, http://www.ncdc.noaa.gov/oa/climate/
research/cag3/nc.html (last visited Oct. 25, 2006) (on file with the North
Carolina Journal of Law & Technology).
20 See generally COLIN MORGAN, ERVIN BOSSANYI,
& HENRY SEIFERT,
ASSESSMENT OF SAFETY RISKS ARISING FROM WIND TURBINE ICING, BOREAS

IV (Mar. 31, 1998), available at http://virtual.vtt.filvirtual/arcticwind/boreasiv/
assessmentof safety.pdf [hereinafter TURBINE ICING] (providing a detailed
report on turbine icing) (on file with the North Carolina Journal of Law &
Technology).
21 United States Department of Energy, New England Wind Forum (2005),
http://www.eere.energy.gov/windandhydro/windpoweringamerica/ne issues-da
nger.asp [hereinafter New England Forum] (last visited Oct. 25, 2006) (on file
with
the North Carolina Journal of Law & Technology).
22
Id.; TURBINE ICING, supra note 20.
23 MARC J. PERRY & PAUL J. MACKUN, U.S. CENSUS BUREAU, POPULATION

CHANGE

AND

DISTRIBUTION

1990 To 2000

(Apr.

2001),

available at

http://www.census.gov/prod/2001pubs/c2kbr01 -2.pdf (last visited Oct. 25, 2006)
(on file with the North Carolina Journal of Law & Technology).
24 Id (delineating population change by county with only a few counties in
North Carolina's interior northeast showing population loss).
25 See, e.g., Erin Coleman, WRAL.COM, Committee Report Recommends Toll
Roads for 1-540, June 1, 2006, http://www.wral.com/news/9308986/detail.html
(on file with the North Carolina Journal of Law & Technology).
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The need for increased energy supply coupled with continued
population growth has spurred North Carolina electricity providers
to look to several options to meet the rising demand in the coming
years. 26 Nuclear energy has fallen out of favor since the Three
Mile Island2 7 debacle in 1979; however, it is being pursued again
as an option for North Carolina to meet its growing energy needs
in the years ahead.2 8 Currently, nuclear power provides a sizeable
portion of North Carolina's energy supply from both of the major
providers, 29 Duke Energy and Progress Energy.30 North Carolina
also has fourteen coal-fired power plants, a method of energy
production that is generally disfavored by environmentalists due to
its high emission levels."1 In addition to nuclear and coal-fired
energy-generating facilities, North Carolina also receives a portion
of its energy from hydroelectric facilities.32 As of the publication
Cullen Browder, WRAL.coM, Duke Energy, Environmentalists Debate
Expansion of Coal Plants, Sept. 12, 2006, http://www.wral.com/news/9832549/
detail.html?taf-ral (on file with the North Carolina Journal of Law &
Technology); WRAL.COM, Duke Energy, Progress Energy See Prospects for
New Nuclear Power Plants, May 4, 2005, http://www.wral.com/news/4447083/
detail.html [hereinafter Prospectsfor New Nuclear Power Plants] (on file with
the North Carolina Journal of Law & Technology).
27 See United States Nuclear Regulatory Commission, Fact Sheet on the
Accident at Three Mile Island, http://www.nrc.gov/reading-rm/doc-collections/
fact-sheets/3mile-isle.html (last visited Oct. 25, 2006) (on file with the North
Carolina Journal of Law & Technology).
28 Prospectsfor New NuclearPower Plants,supra
note 26.
26

29

id.

30 Duke Energy and Progress Energy are the largest electricity providers in
Many North
North Carolina, followed by Dominion Virginia Power.
Carolinians also receive electric service from various membership cooperatives.
See Duke Energy Corporation, http://www.duke-energy.com (last visited Oct.
25, 2006) (on file with the North Carolina Journal of Law & Technology);
Progress Energy, http://www.progress-energy.com (last visited Oct. 25, 2006)
(on file with the North Carolina Journal of Law & Technology); Dominion,
http://www.dom.com (last visited Oct. 25, 2006) (on file with the North
Carolina Journal of Law & Technology); North Carolina Electric Membership
Cooperatives of North Carolina,
Energy
Corporation, Touchtone
Oct.
25, 2006) (on file with the North
visited
(last
http://www.ncemcs.com
Carolina Journal of Law & Technology).
31 Browder, supra note
26.
32 DuKE ENERGY, HYDROELECTRIC STATIONS (Mar. 2006), http://www.duke(last visited
energy.com/about/plants/franchised/hydro/hydro_fact_sheet.pdf
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of this Comment, wind energy has not been utilized beyond smallscale private use, despite its potential in some areas."
Like most expanding technology, wind energy has both
supporters and detractors.
Proponents of wind farms often
emphasize the environmental benefits, noting that wind is a
renewable resource that does not create the noxious emissions
associated with fossil fuels, and wind energy is cost efficient,
quiet, and provides a boost to the local economy.34 Most often, the
praise for wind energy focuses on its potential to be widely
implemented as a sustainable energy source without the pollution
issues that plague other forms of energy generation, such as coalfired plants."
Like the proponents of wind energy, opponents of wind farms
also emphasize the environmental impact of wind power. 6
However, instead of concluding that the benefits of sustainable
energy outweigh the costs, they often view the impact on the
environment as one of the main reasons to oppose this
Oct. 25, 2006) (on file with the North Carolina Journal of Law & Technology);
Progress Energy, The Power of Water: Progress Energy's Hydroelectric Plants,
http://www.progress-energy.com/aboutenergy/powerplants/hydro/hydrobrochure
06.swf (last visited Oct. 25, 2006) (on file with the North Carolina Journal of
Law & Technology).
33 See North Carolina Wind Energy, supra note 8.
34
Wind
Energy Introduction,
supra note 3;
Cape
Wind,
http://www.capewind.org (last visited Oct. 25, 2006) (on file with the North
Carolina Journal of Law & Technology); WIND POWER WORKING GROUP, WHY
WIND POWER FOR NORTH CAROLINA?, http://www.ncsc.ncsu.edu/programs/

WhyWind Power forNorthCarolina.pdf (last visited Oct. 25, 2006) (on file
with the North Carolina Journal of Law & Technology).
35 See, e.g., North Carolina Wind Energy, supra note 8.
36 DENNIS 0. GRADY, PUBLIC ATTITUDES TOWARD WIND ENERGY IN
WESTERN NORTH CAROLINA: A SYSTEMATIC SURVEY, THE 2002 NC WIND
SUMMIT (Dec. 9, 2002), http://www.ncsc.ncsu.edu/programs/Western_NC_
WindAttitudes Survey.pdf [hereinafter MOUNTAIN SURVEY] (on file with the
North Carolina Journal of Law & Technology); DENNIS 0. GRADY & KELLY A.
COUSINO, PUBLIC ATTITUDES TOWARD WIND ENERGY IN COASTAL NORTH
CAROLINA:
A SYSTEMATIC SURVEY, NORTH CAROLINA ENERGY POLICY

COUNCIL (Feb. 26, 2004), http://www.ncsc.ncsu.edu/programs/CoastalNC_
WindAttitudesSurvey.pdf [hereinafter COASTAL SURVEY] (on file with the
North Carolina Journal of Law & Technology).
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technology.17 Those opposing the development of wind farms have
environmental concerns over the possible impact on night-flying
migratory birds, as well as marine mammals and fish." In recent
public opinion surveys taken of residents of North Carolina's
mountains and coastal communities, respondents who opposed the
development of wind farms overwhelmingly did so because of
The
concerns about environmental impacts and aesthetics."
survey results suggest that offshore wind farms elicit more concern
over environmental impacts than their on-shore counterparts,
particularly when they would be located in the brackish sounds that
adorn the coast of the Old North State.40 According to the survey
results, when it comes to wind farms located onshore or atop
mountain ridges, North Carolinians' primary concern is
aesthetics.4 1 Even opponents of wind energy who concede its
efficacy as a renewable energy source still object on the basis of

3 MOUNTAIN SURVEY, supra note 36, at 11-12; COASTAL SURVEY, supra
note 36, at 16-19.
38 Timothy A. Hayden, A Reception on Nantucket Sound? A
Summary of
Current Offshore Wind Farm Litigation and a Federal Legislative Proposal
Taking Cues From Cellular Tower Legislation, 13 PENN. ST. ENVTL. L. REV.
217, 228-229 (2005); Towerkill.com, http://towerkill.com (highlighting the
deaths of birds caused by tall radio and television towers) (last visited Oct. 25,
2006) (on file with the North Carolina Journal of Law & Technology); cf PAUL

KERLINGER, PHASE I AVIAN RISK ASSESSMENT FOR THE ALLEGHENY HEIGHTS
WIND POWER PROJECT, GARRETT COUNTY, MARYLAND, CURRY & KERLINGER,

L.L.C. (May 2002), http://www.marylandwind.com/pdfs%5Cappendixa.pdf
(noting the concern over impacts to migratory birds by wind turbines, but
concluding the risk is minimal) (last visited Oct. 25, 2006) (on file with the
North Carolina Journal of Law & Technology); Letter from Curtis Smalling of
Audubon North Carolina to the North Carolina Utilities Commission, Docket
SP-167 Sub 0 (Sept. 12, 2006), available at http://ncuc.commerce.state.nc.us/
cgi-bin/webview/senddoc.pgm?dispfnt-&itype=Q&authorization=&parm2=
6AAAAA85260B (noting possible avian concerns surrounding the Big Springs
Mountain project) (on file with the North Carolina Journal of Law &
Technology).
39 MOUNTAIN SURVEY, supra note 36, at 11-12; COASTAL SURVEY, supra
note 36, at 16-19.
40 COASTAL SURVEY, supra note 36, at 16-18.
41 MOUNTAIN SURVEY, supra note 36, at 12; COASTAL SURVEY, supra note
36, at 16.
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aesthetics.4 2 Wind farms are considered by many opponents as a

blight on the landscape, often compared to cellular telephone
towers.43 In contrast, many proponents of wind farms argue that
wind farms are aesthetically pleasing, even equating them to
animated sculptures."
In North Carolina, both the coast and the mountains are
recognized as areas worthy of protection for their ecological
significance and their scenic beauty.45 This is evident by the
concentration of state and federal parks in both the eastern and
western extremes of the State.46 As aesthetics and environmental
impacts are often the biggest issues in wind turbine siting,47 the
statutes safeguarding these concerns are often of utmost
importance.
Since the mountainous and coastal regions are
protected by different statutes and pose unique challenges to wind
turbine siting, the concerns surrounding both regions will be
discussed in turn.

Margot Roosevelt, Not In My Back Bay, TIME, Sept. 30, 2002, at 62,
available at http://time-proxy.yaga.com/time/magazine/article/0,9171,1003336,
OO.html (on file with the North Carolina Journal of Law & Technology).
43 Hayden, supra note 38, at 227.
44 Cape Wind, Aesthetics, http://www.capewind.org/modules.php?op=
modload&name=Sections&file=index&req=viewarticle&artid=99
(follow
"What People Are Saying" hyperlink under "Supporters"; then follow
"Aesthetics" hyperlink) (last visited Oct. 25, 2006) (on file with the North
Carolina Journal of Law & Technology).
45 North Carolina Division of Parks and Recreation, New Parks for a New
[hereinafter New
Century, http://ils.unc.edu/parkproject/explore/plan.html
Parks] (last visited Oct. 25, 2006) (on file with the North Carolina Journal of
Law & Technology).
46 North Carolina Division of Parks and Recreation, Visit a Park,
http://www.ils.unc.edu/parkproject/main/visit.html (last visited Oct. 25, 2006)
(on file with the North Carolina Journal of Law & Technology); National Park
Service, North Carolina, http://www.nps.gov/state/NC/ (last visited Oct. 25,
2006) (on file with the North Carolina Journal of Law & Technology).
47 MOUNTAIN SURVEY, supra note 36, at 11; COASTAL SURVEY, supra note
36, at 16.
42
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III. SCENIC PEAKS

The mountains of North Carolina are home to some nearly
ideal sites for wind farm development.48 The high ridges of North
Carolina's western extremes have average wind speeds higher than
the rest of the State and higher than much of the eastern United
States. In fact, the average wind speeds on some ridge tops in
western North Carolina reach class six, the second highest
classification."o
With these favorable conditions, it is not surprising that the
promotion of wind energy development is often centered on
western North Carolina. Some groups, such as North Carolina
Wind Energy at Appalachian State University, actively encourage
home and business owners to erect small-scale, private wind
Richard Calhoun, an Ashe County
electric systems.'
Commissioner, has decided to go even further.52 Calhoun plans to
erect twenty-five wind turbines atop Big Springs Mountain in Ashe
County, with each turbine standing approximately 300 feet tall.
The wind farm would be capable of producing enough electricity
to supply between 12,500 and 15,000 homes, making it the first
large-scale wind farm in North Carolina.54
Dr. Calhoun's project is still in the planning stage, ironing out
such kinks as how to integrate the additional power generated from
However, the ambitious
the project into the existing system.
North Carolina Wind Energy, supra note 8.
Wind Power Maps, supra note 15.
50 Id. The classifications, ranging from one through seven, are based on
average wind speed at a location.
51 North Carolina Wind Energy, supra note 8.
52 Murawski, supra note 5, at DI.
5 Id.; Application from Northwest Wind Energies, LLC to North Carolina
Utilities Commission, Docket SP-167 Sub 0 (July 17, 2006), available at
http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt--&
itype=Q&authorization=&parm2=VBAAAA70260B (on file with the North
Carolina Journal of Law & Technology).
54 Murawski, supra note 5, at DI.
5 See Comments from Blue Ridge Electric Membership Corporation to North
Carolina Utilities Commission, Docket SP-167 Sub 0 (Sept. 25, 2006), available
at http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfint-&
itype=Q&authorization=&parm2=HAAAAA96260B (clarifying Blue Ridge
48

49
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project may have bigger hurdles to face; namely, the construction
may be prohibited by North Carolina law. The Mountain Ridge
Protection Act of 19836 is the primary North Carolina law
addressing the legality of developing wind turbines for personal or
utility-scale use in prime mountaintop sites. The Mountain Ridge
Protection Act places prohibitions on developments located atop
mountain ridges, stating:
(b) No county or city may authorize the construction of, and no person
may construct, a tall building or structure on any protected mountain
ridge.
(c) No county or city may authorize the providing of the following
utility services to any building or structure constructed in violation of
subsection (b) of this section: electricity, telephone, gas, water, sewer,
or septic system.

The statute also provides for county or city governments to
adopt their own ordinances and opt out of the Mountain Ridge
Protection Act." However, the ability to opt out encourages
municipalities to adopt similar rules, with emphasis placed on the
necessity for the municipality's ordinance to address the challenges
of providing adequate public utility service to structures located on
ridges, as well as preserving the natural beauty of mountain
ridges." The provision also allows municipalities to change the
definition of a mountain ridge, but only in order to expand it.60
Electric Membership Corporation's role in the negotiations with Dr. Calhoun,
noting that while not in opposition to the project, Blue Ridge Electric
Membership Corporation has not yet reached an agreement to purchase the
power projected to be generated by the Big Springs Mountain Project) (on file
with the North Carolina Journal of Law & Technology); Notice of Withdrawal
of Application from Northwest Wind Energies, LLC to North Carolina Utilities
Commission, Docket SP-167 Sub 0 (Oct. 5, 2006), available at
http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt-&
itype=Q&authorization=&parm2=IAAAAA28260B (stating the reason for
withdrawal "is to correct certain information contained in the application by refiling application") (on file with the North Carolina Journal of Law &
Technology).
56
N.C. GEN. STAT. §§ 113A-205 to -214 (2005).
57
N.C. GEN. STAT. § 113A-209 (2005).
58 N.C. GEN. STAT. § 113A-208 (2005).
59
d.
60

d
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The restrictions promulgated in North Carolina General
Statutes sections 113A-208 and -209 are, like all portions of the
Mountain Ridge Protection Act, subject to the definitions found in
These
North Carolina General Statutes section 113A-206.
definitions are crucial to the analysis of the Mountain Ridge
Protection Act, and, as such, each will be analyzed in detail below.
First, subsections (1) and (2) of North Carolina General
Statutes section 113A-206 define the jurisdiction of the statute as
follows:
(1) The word 'person' includes any individual, partnership, firm,
association, joint venture, public or private corporation, trust, estate,
commission, board, public or private institution, utility, cooperative,
interstate body, the State of North Carolina and its agencies and
political subdivisions, or other legal entity.
(2) A person, as defined in this section, doing business or maintaining
an office within a county is a resident of the county.

This comprehensive list makes it clear that "any

. ..

legal

entity" is subject to the regulations of the Mountain Ridge
Protection Act, businesses and private citizens alike.62 Thus, no
one can avoid the restrictions of the Act by using an unusual legal
entity. Subsection (4), which states, "'[c]onstruction' includes
reconstruction, alteration, or expansion," also demonstrates the
comprehensive nature of the statute. The addition of a wind
turbine to an existing structure-e.g., a private residence located
on a ridge-would not be exempt from the Mountain Ridge
Protection Act.'

Subsections (5)6' and

(7)66

help clarify the

definition of a ridge in a topographical sense, leading to the

61
62

63

64

N.C. GEN. STAT. § 113A-206(1), (2) (2005).

Id. § 113A-206(1).
Id. § 11 3A-206(4).

Id.
Id. § 113A-206(5) (defining "ridge" as "the elongated crest or series of
crests at the apex or uppermost point of intersection between two opposite
slopes or sides of a mountain, and includes all land within 100 feet below the
elevation of any portion of such line or surface along the crest").
66 Id. § I13A-206(7) (defining "crest" as "the uppermost line of a mountain or
chain of mountains from which the land falls away on at least two sides to a
lower elevation or elevations").
65
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conclusion that the most desirable locations for wind turbines will
fall under the governance of the Mountain Ridge Protection Act."7
Subsection (6) confirms the suspicions raised by subsections
(5) and (7), that the common understanding of the term "ridge"
will be close to the statutory definition, stating:
(6) 'Protected mountain ridges' are all mountain ridges whose elevation
is 3,000 feet and whose elevation is 500 or more feet above the
elevation of an adjacent valley floor; provided, however, that a county,
or a city with a population of fifty thousand (50,000) or more, may
elect to eliminate the requirement for an elevation of 3,000 feet, and
such election shall apply both to an ordinance adopted under G.S.
113A-208 and the prohibition against construction under G.S.
113A-209; provided, further, that such ordinance shall be adopted
pursuant to the procedures of G.S. 113A-208. 68

Subsection (6) protects mountain ridges of the highest
elevation, including those protruding significantly from the
surrounding valleys.6 9 The highest average wind speeds in North
Carolina are found on and above the highest elevation mountain
ridges.70 Therefore, these protruding ridges are the most promising
sites for wind farm development. The provision of subsection (6),
permitting populous counties and cities to alter the definition of a
protected mountain ridge, allows for the possibility that even
ridges of elevations less than three thousand feet above sea level
could be included in the protections of the Mountain Ridge
Protection Act.'
Finally, subsection (3) of the Mountain Ridge Protection Act
defines a "tall building or structure"72 as follows:

" Id. § 11 3A-206(6).
68 Id.
69 Id. (protecting ridges over 3,000 feet in elevation,
towering 500 feet or
more above the surrounding valley).
70 Wind Power Maps, supra
note 15.
7' N.C. GEN. STAT. § 113A-206(6) (2005).
72 Id. § 113A-206(3).
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(3) 'Tall buildings or structures' include any building, structure or unit
within a multiunit building with a vertical height of more than 40 feet
measured from the top of the foundation of said building, structure or
unit and the uppermost point of said building, structure or unit;
provided, however, that where such foundation measured from the
natural finished grade of the crest or the natural finished grade of the
high side of the slope of a ridge exceeds 3 feet, then such measurement
in excess of 3 feet shall be included in the 40-foot limitation described
herein; provided, further, that no such building, structure or unit shall
protrude at its uppermost point above the crest of the ridge by more
than 35 feet. 'Tall buildings or structures' do not include:
a. Water, radio, telephone or television towers or any
equipment
for the
transmission of electricity
or
communications or both.
b. Structures of a relatively slender nature and minor vertical
projections of a parent building, including chimneys,
flagpoles, flues, spires, steeples, belfries, cupolas, antennas,
poles, wires, or windmills.
c. Buildings and structures designated as National Historic
Sites on the National Archives Registry. 73

The above description designates, in a general sense, tall
buildings as structures over forty feet in height that exceed the
height of the ridge by thirty-five feet or more.74 This classification
of prohibited structures, on its face, would potentially doom many
wind energy projects, because the optimal turbine placement
would be along a ridge where wind flow would not be obstructed.
In addition, the higher the wind turbine reaches from the ridge into
the air, the stronger the average wind speeds are likely to be."
If this were all the guidance that the statute gave concerning
tall buildings or structures, it would be clear that Dr. Calhoun's
proposal would be illegal under the Mountain Ridge Protection
Act. However, the general definition in subsection (3) is subject to
exceptions. Subsection (3)(b) excludes "structures of a relatively
slender nature and minor vertical projections of a parent

73 id.
74

Id. § lI3A-206.

Wind Power Maps, supra note 15; North Carolina Solar Center, supra
note 3.
7
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building,""6 and also includes a list of items that qualify for the
exception, most notably, "windmills.""
It is crucial to look closely at the word choice of this exception
to determine if wind turbines are excluded from the definition in
subsection (3). There are three possible readings of this statute.
One way to view this exception is that "windmills are exempt only
if they are relatively slender in nature and are minor vertical
projections of a parent building."" This interpretation is supported
by the list of acceptable exemptions, which includes "chimneys,"
"steeples," "cupolas," and other structures that one would not
expect to be free standing.79 Furthermore, all of the listed items in
subsection (3)(b) would presumably be slender in nature compared
to the parent structure. This interpretation of the statute suggests
that a wind turbine affixed to a structure otherwise in compliance
with the Mountain Ridge Protection Act would not render the
structure in violation.
A second possible interpretation of subsection (3)(b) is to read
the clause as stating that structures of "relatively slender nature"
are exempt as well as "minor vertical projections of a parent
building," as provided in the list."o This explanation is less
plausible because of the drafters' word choice alone, simply based
on the use of the word "and" instead of "or.""' If the latter had
been chosen, it would make the list appear as if it were only
applicable to the second category, projections of parent buildings,
but with the use of the word "and,"82 it is more likely that the list
refers to a single category and not to independent categories.

76

N.C. GEN. STAT. § 113A-206(3)(b) (2005).
n Id.
78 Memorandum from Andrea N. Capua to Watauga County
Planning Board
Members (May 15, 2006), available at http://www.wind.appstate.edu/reports/
WataugaCountywindmillmemo.pdf [hereinafter Capua Memo] (emphasis in
original) (forecasting the applicability of the Mountain Ridge Protection Act to
wind turbines) (on file with the North Carolina Journal of Law & Technology).
7 N.C. GEN. STAT. § 113A-206(3)(b) (2005).
80 Id.
81id.
82 id.
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A third possible interpretation of subsection (3)(b) is that the
clause exempts relatively slender structures and additions to
existing structures, with the list denoting exempt items in either
category. Support for this interpretation can also be found by
looking to the list and noting the presence of items likely to be free
standing, such as "antennas," "flagpoles," and "windmills," in
addition to the aforementioned items likely to be affixed to a
parent building.
Under each reading of the statute, a small wind turbine affixed
to an existing structure would be exempt. However, the legality of
free standing wind farms is more uncertain, and its certainty
depends on which interpretation of the statute is more accurate,
either the list of exempt items applying only to structures affixed to
other buildings, or to both affixed structures and free standing
slender structures. As explained below, there are additional
reasons for choosing the third interpretation in which the excepted
items on the list apply to both free-standing and affixed structures.
Another exemption in subsection (3)(a) applies to "any
equipment for the transmission of electricity or communications or
both."84 A wind turbine is fundamentally a piece of equipment to
generate electricity. Unless all the electricity generated is being
used within the structure in which it is being generated, the wind
turbine must also be used in the "transmission"" of electricity to
other structures or the power grid. Therefore, this exception to
what constitutes a tall building or structure under the Mountain
Ridge Protection Act may include wind turbines designed to
generate electricity and transmit the energy elsewhere. This
interpretation would provide a safe haven to wind farms that
transmit electricity away from the turbines, as any productive wind
farm is designed to do. It is uncertain, however, that a court would
hold that generating and transmitting electricity via wind turbine is
analogous to power lines that exist only to transmit electricity. The
text of subsection (3)(a) provides an exemption only for the
transmission of, not the generation of, electricity. The exact
83 Id.
84

N.C. GEN. STAT. § 113A-206(3)(a) (2005).

85 Id.
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interpretation of these definitions remains uncertain because these
provisions of the Mountain Ridge Protection Act have not yet been
litigated.16 However, it is relevant to note that the currently seated
North Carolina Attorney General has expressed disfavor for an
interpretation of wind turbines as transmitting energy." It can be
said, though, that the exemptions codified in subsection (3) of
North Carolina General Statutes section 113A-206 seem to provide
a number of potential loopholes that could exempt wind turbines
from regulation under the Act. It is helpful to read subsection
(3)(a) in tandem with subsection (3)(b).
The exception in
subsection (3)(a) for power lines and radio towers, which are
naturally free-standing items, lends support to the interpretation of
subsection (3)(b) that treats the list contained therein as applying to
both slender free-standing structures and those affixed to parent
buildings.
With the uncertainty of the definitions in mind, it is pertinent to
look back at North Carolina General Statutes section 113A-209,
which states in part:
(b) No county or city may authorize the construction of, and no person
may construct, a tall building or structure on any protected mountain
ridge.
(c) No county or city may authorize the providing of the following
utility services to any building or structure constructed in violation of
subsection (b) of this section: electricity, telephone, gas, water, sewer,
or septic system.

As discussed above, a "protected mountain ridge"8 9 includes
the prime sites for wind energy development, but whether or not a
wind turbine would be included as a "tall building"90 remains
unclear. What is clear, however, is that a structure in violation of
the Mountain Ridge Protection Act will be denied electric service.
As such, if a wind turbine or wind farm violates the Act, any
power generated would be unmarketable because there would be

86
87
88
89

Capua Memo, supra note 78, at 2.
Cooper Letter, infra note 122, at 2.
N.C. GEN. STAT. § 113A-209 (2005).
Id. § 113A-209(b).

90 Id.
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no way to introduce this power into the energy infrastructure.9'
The profitability of a wind farm depends on the proprietor's ability
to be connected to the electric grid in order to sell electricity back
to the energy company. Hence, it would be frivolous to generate
surplus electricity without connection to the grid. Therefore, if
entrepreneurs such as Dr. Calhoun are unable to connect to the
existing infrastructure9 2 because of possible violation of the
Mountain Ridge Protection Act, there will be little incentive to
develop this nascent industry.
Clarity concerning the interpretation of the Mountain Ridge
Protection Act can be found within the legislative intent of the
General Assembly. To help determine the scope of the Mountain
Ridge Protection Act, it is useful to examine the events that
prompted the Act in the first place. According to Milton Heath,
Jr., one of the principal draftsmen of the Mountain Ridge
Protection Act, "[t]he construction of a ten-story condominium
project atop Little Sugar Mountain in Avery County initiated a
chain of events that culminated in the enactment in 1983 of a state
law restricting tall building construction along North Carolina's
mountain ridges."93
The indignation toward the massive
development adjacent to Sugar Mountain Ski Resort still manifests
itself today in discussions concerning land use planning in the
North Carolina mountains.94
The resulting Mountain Ridge
Protection Act was enacted in the summer of 1983, only a year
after construction began on the condominium project.9 ' Keeping in
mind the controversial project that motivated the General
Assembly to pass the Act provides a better sense of how to
interpret its provisions when considering wind turbines. The
§ 113A-209(c).
Murawski, supra note 5.
9
Milton S. Heath, Jr., Essay: The North Carolina Mountain Ridge
Protection Act, 63 N.C. L. REV. 183, 183 (1984); see Robert M. Kessler, North
Carolina'sRidge Law: No View From the Top, 63 N.C. L. REV. 197 (1984).
94 See REPORT BY THE ASHEVILLE PLANNING DEPARTMENT, HILLSIDE AND
RIDGETOP REGULATIONS:
A RECOMMENDATION FOR ASHEVILLE (June 15,
2005),
http://www.landofsky.org/downloads/Hillside%20&%2ORidgetop%20
Regs%20report%20-%20A'ville.doc (on file with the North Carolina Journal of
Law & Technology).
95 Kessler, supra note 93, at 197.
' Id.

92
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General Assembly codified its findings in North Carolina General
Statutes section 113A-207, stating:
Supplying water to, and disposing of the sewage from, buildings at
high elevations with significant numbers of residents may infringe on
the ground water rights and endanger the health of those persons living
at lower elevations. Providing fire protection may be difficult given the
lack of water supply and pressure and the possibility that fire will be
fanned by high winds.

The emphasis on water supply and disposal of sewage in the
above excerpt is evidence of the General Assembly's deliberation
over structures occupied by numerous individuals, such as
condominiums or hotels. Likewise, the emphasis on fire risk is
most pertinent when considered in light of a densely populated
structure. Both of these provisions are largely inapplicable to wind
turbines, providing evidence that structures of a nature similar to
wind turbines were meant to be excluded. It is also important to
note section 113A-206(3)(a), explicitly exempting "water, radio,
telephone, or television towers,"" which are other structures that
are highly unlikely to have concerns over water, supply or sewage
disposal. In the same vein, the concerns of water, sewer, and fire
protection arise in other sections of the Mountain Ridge Protection
Act, including the enforcement provision of section 113A-209."
However, the legislative findings also note safety concerns and
aesthetics 9 9-common criticisms of many tall towers'"0 which are
96

N.C. GEN.

113A-207 (2005).
N.C. GEN. STAT. § 113A-206(3)(a) (2005).
9 N.C. GEN. STAT. §§ 113A-208, -209 (2005) (Section 208(b) states that in a
city or county promulgated ordinance meant to opt out of the Mountain Ridge
Protection Act, "permits shall be denied if a permit application (and shall be
revoked if a project) fails to provide for: (1) sewering that meets the
requirements of a public wastewater disposal system that it discharges into, or
that is part of a separate system that meets applicable State and federal
standards; [and] (2) a water supply system that is adequate for fire protection,
drinking water and other projected system needs; that meets the requirements of
any public water supply system that it interconnects with; and that meets any
applicable State standards, requirements and approvals.").
SN.C. GEN. STAT. §§ I 13A-207, -208 (2005).
100 New England Forum, supra note 21; MOUNTAIN SURVEY, supra note 36, at
11; COASTAL SURVEY, supra note 36, at 16-17; Hayden, supra note 38, at 227;
Roosevelt, supra note 42.
97

STAT. §
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more applicable to wind turbines than concerns over sewage
disposal or fire control.
Another portion of the legislative history of the Mountain
Ridge Protection Act lends strong support to the contention that
wind turbines are to be exempt from the regulations of the law.'
A wind turbine was located atop Howard's Knob to the north of
Boone in Watauga County from 1979 until 1983.102 Howard's
Knob rises to an elevation of approximately 4000 feet,' making it
a candidate for the protections of the Mountain Ridge Protection
Act. However, there is evidence that the wind turbine on
Howard's Knob was not meant to be included by the General
Assembly in drafting the Mountain Ridge Protection Act.'"
According to Watauga Planning Board member Tom Foxx, who
was involved in drafting the statute, the exception in North
Carolina General Statute section 113A-206(3)(b) for "windmills"
was added specifically to allow the wind turbine on Howard's
Knob,' and presumably others.
The legislative intent shows that the exceptions listed in section
113A-206(3) are broader than an initial reading may indicate.
Reconsidering
the
three
possible
interpretations
of
subsection (3)(b), the third interpretation, which views the list of
exempt items as applying to both items affixed to a parent structure
and free-standing slender structures, is the most feasible.
Furthermore, the fact that the experimental NASA windmill atop
Howard's Knob was free-standing' 6 lends additional support to
this conclusion. However, without any judicial decision to rely
upon, a degree of uncertainty remains.
Watauga County, in the northwest corner of North Carolina,
has recently taken action to remove the uncertainty that plagues the
'o1 Capua Memo, supra note 78, at 2.

102 id.
105 id
106 The Mountain Times, The Windmill
on Howard's Knob (2006),
http://www.mountaintimes.com/history/1970s/windmill2.php3
(showing
a
photograph of the free-standing Howard's Knob wind turbine) (last visited Oct.
25, 2006) (on file with the North Carolina Journal of Law & Technology).
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development of free-standing wind turbines atop mountain ridges
by way of a comprehensive ordinance that regulates both the
construction and operation of wind turbines.o' Watauga County
has undertaken to regulate wind energy collection by the authority
granted to counties under North Carolina General Statutes section
153A-121(a),'os which states, "A county may by ordinance define,
regulate, prohibit, or abate acts, omissions, or conditions
detrimental to the health, safety, or welfare of its citizens and the
peace and dignity of the county; and may define and abate
nuisances.""' The statute also denotes several limitations,' some
of which prove relevant to the present inquiry. One such limitation
is on the county's ability to regulate public utility right-of-ways."'
As discussed below, some wind energy projects will fall under the
Public Utilities Actil 2 as "public utilities;""' however, the Watauga
County ordinance does not purport to regulate the right-of-way, but
instead claims to regulate the turbines themselves.
The Watauga County ordinance clearly is meant to regulate the
"health" and "safety" of its residents as well as "the peace and
dignity of the county."" 4 This intent is clear in section 4 of the
ordinance regulating small wind energy systems, which requires
setbacks from inhabited structures on adjacent property and
requires the turbine be "painted to conform the tower color to the
surrounding environment to reduce visual obtrusiveness.""'

Watauga County, N.C., Ordinance To Regulate Wind Energy Systems
(Aug. 7, 2006), available at http://www.wind.appstate.edu/reports/Watauga
Countywindordinance.pdf [hereinafter Watauga County Ordinance] (on file with
the North Carolina Journal of Law & Technology).
'os Id.
109 N.C. GEN. STAT. § 153A-121(a) (2005).
"o Id. (placing limitations on the municipality's ability to regulate highways
and right-of-ways under the control of the Department of Transportation or on
right-of-ways under the control of public utilities).
107

"' Id.

N.C. GEN. STAT. §§ 62-1 to -333 (2005).
N.C. GEN. STAT. § 62-3(23)(a) (2005) (defining "public utility," to be
discussed infra note 169).
114 N.C. GEN. STAT. § 153A-121(a) (2005).
115 Watauga County Ordinance, supra note
107, at § 4.
112
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The Watauga County ordinance also states the same conclusion
regarding small wind turbines affixed to other structures, finding
"single wind power turbines are exempt from the North Carolina
Mountain Ridge Protection Act.""' However, the ordinance's
scope is not limited to regulating the small wind turbines that are
clearly exempt from the Mountain Ridge Protection Act. In
reaching the expanses of its jurisdiction, Watauga County sets out
comprehensive guidelines for utility-scale wind farms." 7
Presumably, the ordinance is striving to regulate wind farms if
indeed they are exempt from the Mountain Ridge Protection Act,
or perhaps it merely seeks to regulate wind farms, which are not
located on a protected mountain ridge as defined in North Carolina
General Statutes section 113A-206.
The ordinance's conflict of law clause provides some clarity on
this issue, stating: "[w]henever the provisions of any other statute
or local ordinance or regulation impose higher standards than are
required by the provisions or applications of this ordinance, the
provisions of such other statute or local ordinance or regulation
shall govern.""' This provision serves a dual purpose for the
county by subjecting wind farms to the regulations listed in the
ordinance if they are exempt under the Mountain Ridge Protection
Act, and conceding the point if wind farms are prohibited under the
Act and subjecting wind farms at lower elevations to the
restrictions of the ordinance.
The same section of the Watauga County ordinance works in
harmony with other potentially relevant statutes, such as the Public
Utilities Act. The ordinance also contains a provision requiring
large-scale projects to demonstrate compliance with other state
agencies, such as the Utilities Commission."'
The Watauga
County ordinance thus ensures that wind energy systems will be
subject to some type of regulation, presumably under the

"6 Id. at § 1.
117 Id.
" 8 Id.
"9

at § 7.2.
Id. at § 5.1(a), (h).
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assumption that the Mountain Ridge Protection Act does not
preclude the development of wind turbines.12 0
The ordinance highlights the uncertainty surrounding the
Mountain Ridge Protection Act by regulating both small-scale and
large-scale wind energy projects. The conflict of law clause
illuminates the uncertainty further by effectively stating that the
county seeks to regulate wind turbines if they are not already
illegal under the Mountain Ridge Protection Act. While the
Watauga County ordinance does not explicitly claim that largescale, free-standing wind turbines are allowed under the Mountain
Ridge Protection Act, the notion of the turbines' legality is implicit
in the very passage of the ordinance. If Watauga County was
convinced that large-scale, free-standing wind turbines were
illegal, it would not have sought to regulate them; the effort would
be moot. The fact the ordinance chooses to regulate these larger
impact wind turbines shows that the Watauga County officials also
believe that there is a good chance the Mountain Ridge Protection
Act provides a loophole for all wind turbines.
The North Carolina Attorney General's office declined to issue
an opinion on the Watauga County ordinance,"' but a few years
ago, the Attorney General addressed to the legality of wind farms
under the Mountain Ridge Protection Act.'22 In 2002, a proposed
wind farm to be operated by the Tennessee Valley Authority
(TVA) was planned for a location in Johnson County, Tennessee,
in close proximity to the North Carolina state line.' The project
was expected to impact views from North Carolina locations,
prompting Attorney General Roy Cooper to write the TVA.124
Johnson County, Tennessee, had a Mountain Ridge Protection Act
The Watauga County Planning Board would likely operate under such an
assumption because of the opinion they received in the memorandum. See
Capua Memo, supra note 78.
121 Capua Memo, supra
note 78, at 2.
122 Letter from Roy Cooper, North Carolina
Attorney General, to Anita Rose,
Tennessee Valley Authority (Feb. 4, 2002), available at http://ncuc.commerce.
state.nc.us/cgi-bin/webview/senddoc.pgm?dispfmt-&itype=Q&authorization=&
parm2=WAAAAA32260B [hereinafter Cooper Letter] (on file with the North
Carolina Journal of Law & Technology).
120

123
124

id
id
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very similar to the North Carolina Act, which was interpreted to
allow the project of the TVA to go forward.'25 The Attorney
General disagreed that North Carolina's Mountain Ridge
Protection Act should be similarly interpreted, stating that while
the Act allows small, singular wind turbines, a project of the scale
proposed by the TVA would not be permitted, "especially when all
the turbines would probably be seen togetherfrom most viewing
locations."'2 6 Attorney General Cooper also claimed that this
interpretation is consistent with legislative history, asserting that
the General Assembly was considering "the traditional, solitary
farm windmill which has long been in use in rural communities."' 27
The Attorney General's letter does not mention the wind
turbine that was located on Howard's Knob in 1983 when the
Mountain Ridge Protection Act was passed.'28 The omission
brings the assumptions made by Cooper into question. Members
of the General Assembly at the time involved in drafting the Act
have confirmed that the exemption of windmills was specifically
meant to cover the wind turbine on Howard's Knob, which was the
largest of its kind when the bill was drafted.'2 9 Professor Dennis
Scanlin of Appalachian State University, a proponent of the Big
Springs Mountain project, says that because the turbine on
Howard's Knob was a highly publicized event at the time the
Mountain Ridge Protection Act was drafted, the North Carolina
General Assembly viewed electricity producing wind turbines as
squarely within the exemption for windmills.'3 0 However, even
with clear evidence of the intent of the General Assembly, the
Attorney General's letter to the TVA still leaves a question
concerning multiple wind turbines visible as a unit."' Although
125

id

126

Id. (emphasis in original) (internal quotations omitted).

127 id.
128 id

Letter from Dennis Scanlin, Professor of Technology, Appalachian State
University, to the North Carolina Utilities Commission (Sept. 30, 2006),
available at http://ncuc.commerce.state.nc.us/cgi-bin/webview/senddoc.pgm?
dispfmt-&itype=Q&authorization=&parm2=BBAAAA77260B (on file with the
North Carolina Journal of Law & Technology).
129

30

o Id.
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See Cooper Letter, supranote 122.
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the language of the Mountain Ridge Protection Act does not
suggest an aggregating effect of slender structures, this is
presumably still the approach of the Attorney General's office.
This assertion, while seemingly damning to a potential wind
farm, does offer some reasons to suspect that the Attorney
General's office would not take issue with all wind energy projects
consisting of multiple turbines. First, the inverse of the assertion,
that wind turbines seen as a group from most locations are
impermissible, would logically follow. That is, wind turbines not
noticeable as a group from most locations would not offend the
Mountain Ridge Protection Act because they would not create the
same visual impact, and would fall under the exemption for slender
structures, including windmills. This provides small consolation,
as the best sites for wind energy development and the sites covered
by the Mountain Ridge Protection Act are the highest elevation
and, therefore, likely to be visible as a unit even from great
distances.
A second caveat is Cooper's assertion that North Carolina is
interested in preserving air quality as well as exploring alternate
energy sources, noting that these interests must be balanced
"wisely with other important public values and concerns."l32
Policy dictates that wind energy needs to be balanced with other
concerns, such as preserving scenic mountain vistas; however,
these concerns suggest caution, not outright preclusion, even for
multiple-turbine, utility-scale wind farms. Further support for this
conclusion can be found in the only footnote of the Attorney
General's letter, suggesting an alternate site considered by the
TVA would be more appropriate, as it had been previously stripmined.' Thus, wind farms sited in such a manner as to minimize
visual impacts would presumably be allowed under the Attorney
General's interpretation.
Considering the language of the Mountain Ridge Protection
Act, the circumstances that prompted its enactment, the history of
the wind turbine atop Howard's Knob in the early 1980's and
Watauga County's recent reaction to the growing interest in wind
132 Id. at 1.
1 Id.
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energy, it is reasonable to conclude that the Mountain Ridge
Protection Act exempts wind turbines from the prohibitions on
construction atop mountain ridges. Furthermore, the preceding
analysis provides a strong argument that any wind turbine would
be exempt from the protections of the Mountain Ridge Protection
Act, even the large-scale, free-standing wind turbines that would
be used in a utility-scale wind farm. Although the Attorney
General's letter to the TVA suggests that a wind farm with
multiple wind turbines may not be permissible under the windmill
exception to the Mountain Ridge Protection Act, if the turbines are
viewed together as a group, there is still room under the Attorney
General's conclusion for a utility-scale wind farm that is sited as to
have minimal impact on surrounding views, as the example of
choosing a previously blighted location suggests.'34
It is also relevant to note that a large-scale wind farm designed
to produce electricity for sale to the public would also fall under
the regulations of the Public Utilities Act."'
Because the
regulations of the Public Utilities Act would not apply if wind
turbines were precluded outright under the Mountain Ridge
Protection Act, the Public Utilities Act is not discussed in detail
here. However, a more detailed discussion of the Public Utilities
Act can be found below in the discussion regarding coastal wind
energy projects.

IV. BEAUTIFUL

BEACHES

The other logical location for wind farm development in North
Carolina is along the Atlantic coast due to the five and six power
class winds which are found a mere fifty meters above sea level
near North Carolina's Outer Banks and in parts of the Pamlico
Sound.'36 Additionally, class four winds are found at the same
height along the entire coast and above parts of the Albemarle,
Core, Croatan, Pamlico, and Roanoke Sounds.'3 7 The noteworthy
134 d.
135

N.C.

GEN. STAT.

§§ 113A-205 to -214 (2005); N.C.

GEN. STAT.

§§ 136
113A-100 to -134.12 (2005); N.C. GEN. STAT. §§ 62-1 to -333 (2005).
North Carolina Solar Center, supra note 3.
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wind speeds found along the coast create the potential for offshore
wind farms, as well as inshore wind farms located in the region's
extensive shallow estuaries. However, like the mountains, the
coast is renowned for its pristine natural beauty, its breathtaking
scenery, and its ecological significance,' and North Carolina
statutes seek to protect the natural beauty of the region by limiting
These potentially limiting factors present
development. 139
questions that complicate the development of wind farms along the
coast in eastern North Carolina.
North Carolina will not be the first state to address the legal
issues surrounding coastal wind farm development. A heated
controversy arose in 2002 over the proposed Cape Wind project to
be located in Nantucket Sound, off the coast of Massachusetts.14 0
Litigation ensued in which a primary issue was whether the
Commonwealth of Massachusetts had jurisdiction over the
proposed wind farm.' 41 In Ten Taxpayers Citizens Group v. Cape
42
the judge found that the submerged lands four
Wind Associates,1
miles offshore on which the proposed wind farm was expected to
be built were under federal jurisdiction.'43
Ten Taxpayers cites two other important cases in determining
the jurisdiction of coastal states over adjacent waters: United
States v. Maine (Maine 1)144 and United States v. Maine (Maine
11) 145 These cases establish exclusive federal jurisdiction over
territorial waters more than three miles from the coastline of a
state, with Maine II clarifying federal jurisdiction over Nantucket
Sound.14 6 The three-mile rule limits a state's jurisdiction to three

'38 N.C.

GEN. STAT.

§ 113A-102 (2005).

Coastal Area Management Act, N.C.

GEN. STAT. §§ 113A-100 to -134.12
(2005).
140 See, e.g., Roosevelt, supra note
42.
141 Hayden, supra note 38, at
219.
142 278 F. Supp. 2d 98 (D. Mass. 2003), affd, 373 F.3d 183 (1st Cir. 2004),
cert. denied, 543 U.S. i121 (2005).
143 id
S
144 United States v. Maine, 420 U.S. 515 (1975).
145 United States v. Maine, 475 U.S. 89 (1986).
146 Hayden, supra note 38, at 220.
139
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miles seawardl 47 from the coastline and is codified in Title 43 of
United States Code section 1312.148 This statute was interpreted by
49
the Supreme Court in United States v. California,1
in which the
Court defined "inland waters," which are exempt from the threemile rule.so Concerning jagged coastlines, the Court held that:
1. In localities where the coast line is deeply indented and cut into, or if
there is a fringe of islands along the coast in its immediate vicinity, the
method of straight baselines joining appropriate points may be
employed in drawing the baseline from which the breadth of the
territorial sea is measured.
2. The drawing of such baselines must not depart to any appreciable
extent from the general direction of the coast, and the sea areas lying
within the lines must be sufficiently closely linked to the land domain
to be subject to the regime of internal waters.15

This determination leads to the conclusion that North Carolina's
barrier islands would form the baseline of the state's coast. From
the barrier islands, the State can exercise jurisdiction three miles
seaward, as well as over inland waters behind the baseline, which,
in North Carolina, includes the sounds. Thus, any wind farm
development located in the Atlantic Ocean within three miles of
North Carolina's barrier islands or located in any of the sounds
would be subject to state law.

Because the issue of wind farms in federal waters has been litigated and
written about previously, as well as addressed by recent federal legislation, the
focus of this analysis will be the potential for wind farms located within North
Carolina's jurisdiction, either within three miles into the Atlantic Ocean or in
one of the sounds.
148 43 U.S.C. § 1312 (2000) ("The seaward boundary of each original coastal
State is hereby approved and confirmed as a line three geographical miles
distant from its coast line . . .
147

14'

381 U.S. 139 (1965).

15 0 id.

' Id. at 167 n.34.
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North Carolina's coastal counties 5 2 are subject to the Coastal
Area Management Act of 1974 (CAMA).'" CAMA generally
provides a context for local governments to work with the State in
protecting areas of environmental concern along North Carolina's
coast.15 4 CAMA is a comprehensive Act, regulating all facets of
development along the coast as well as adjacent lands and
wetlands, and a few sections of CAMA are relevant to the potential
for wind farm development.
CAMA applies to lands adjacent to waters in North Carolina,
as well as certain other areas of concern. On initial reading, it
appears CAMA's application will be limited to wind farm projects
located onshore or directly associated with waterfront parcels.' 5
CAMA requires permits for coastal development, stating in North
Carolina General Statutes section 113A- 118, "every person before
undertaking any development in any area of environmental
concern shall obtain (in addition to any other required State or
local permit) a permit pursuant to the provisions of this Part."' 5 6
Section 113A- 1l8 explicitly addresses the generation of power:
If, within the meaning of [North Carolina General Statutes
section 113A-103(5)(b)(3)], the siting of any utility facility for the
development, generation or transmission of energy is subject to
regulation under this Article rather than by the State Utilities
Commission or by other law, permits for such facilities shall be
obtained from the Coastal Resources Commission rather than from the
appropriate city or county.15 7

When considering the regulations put forth in section 113A118, it is crucial to look to the definitions. Section 113A-103
defines a "person" as "any individual, citizen, partnership,
Beaufort,

Bertie, Brunswick, Camden, Carteret, Chowan, Craven,
Currituck, Dare, Gates, Hertford, Hyde, New Hanover, Onslow, Pamlico,
Pasquotank, Pender, Perquimans, Tyrell, and Washington Counties as defined
by the Division of Coastal Management. See North Carolina Department of
Environment and Natural Resources, CAMA Counties, http://dcm2.enr.state.nc.
us/cama counties.htm (last visited Oct. 25, 2006) (on file with the North
Carolina Journal of Law & Technology).
153 N.C. GEN. STAT. g§ §
l3A-100 to -134.12 (2005).
154 N.C. GEN. STAT. § 113A-101 (2005).
155 N.C. GEN. STAT. § 113A-103 (2005).
'5 6 N.C. GEN. STAT. § 113A- 18(a) (2005).
'5 1Id. § 113A-18(e).
152

N.C. J. L. & TECH.

146

[VOL. 8: 117

corporation, association, organization, business trust, estate, trust,
public or municipal corporation, or agency of the State or local
government unit, or any other legal entity however designated."'
This definition, not unlike the definition used in the Mountain
Ridge Protection Act, works as a catchall. "Area of environmental
concern"' is defined in detail in its own code section, North
Carolina General Statutes section 113A- 113. In the statute, there
are many situations which would constitute "areas of
environmental concern,"' including some that would make likely
sites for the situation of wind farms. Most notably, the definition
includes "areas such as waterways and lands under or flowed by
tidal waters or navigable waters, to which the public may have
rights of access."l6 Therefore, the sounds, tidal rivers, and the
Atlantic Ocean within three miles of the beach, are covered under
"areas of environmental concern."' 62 This means that almost all
likely sites for wind energy development in coastal counties will be
subject to CAMA, including both waterfront parcels and tidal
waters under State jurisdiction.
Finally, it is useful to consider the definition of
"development":' 6 3
[A]ny activity in a duly designated area of environmental concern
(except as provided in paragraph b of this subdivision) involving,
requiring, or consisting of the construction or enlargement of a
structure; excavation; dredging; filling; dumping; removal of clay, silt,
sand, gravel or minerals; bulkheading, driving of pilings; clearing or
alteration of land as an adjunct of construction; alteration or removal of
sand dunes; alteration of the shore, bank, or bottom of the Atlantic
Ocean or any sound, bay, river, creek, stream, lake, or canal.16

Under these definitions, it seems that any wind farm construction,
most likely to be located in the shallow waters or adjacent
shoreline protected by the Act, will constitute development and

158

'59

N.C. GEN. STAT. § 113A-103(9) (2005).
N.C. GEN. STAT. § 113A-1 13 (2005).

161 id.

162 N.
163id

164N.C. GEN. STAT. § 113A-103(5)(a) (2005).
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require a CAMA permit. However, subsection (b) adds the
following caveat:
The following activities including the normal and incidental operations
associated therewith shall not be deemed to be development under this
section:
(3) Work by any utility and other persons for the purpose of
construction of facilities for the development, generation, and
transmission of energy to the extent that such activities are regulated by
other law or by present or future rules of the State Utilities Commission
regulating the siting of such facilities (including environmental aspects
of such siting), and work on facilities used directly in connection with
the above facilities.165

When considering section 113A-118(e) alongside section 113A103(5)(b)(3), it seems that a CAMA permit is not required for the
development of a coastal wind farm after all, assuming the activity

would be regulated by the State Utilities Commission. Therefore,
even a wind farm set up by a private citizen of the scale of the
proposed wind farm in Avery County, it would qualify for the
exception via the phrase, "by any utility and other persons"'6 1 if it
were defined as coastal development under CAMA. Under the
breadth of the definition for "[p]erson,""' any individual or any

lawful business entity could qualify.
These definitions create two divergent paths. As discussed
below, the Public Utilities Act must be consulted to determine if a
wind energy project will fall under its regulations. If so, the Public
Utilities Act will control "to the extent that such activities are
regulated by other law.""' Otherwise, and to the extent not
covered by the Public Utilities Act, CAMA still governs. Thus, it
is necessary to look to the Public Utilities Act to determine what
wind energy projects will fall under its regulations and to what
extent.

16
166

Id. § 113A-103(5)(b).
Id. (emphasis added).

167 Id. § 113A-103(9).
161 Id. § 113A-103(5)(b)(3).
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The Public Utilities Act provides the following definition:
'Public utility' means a person ... owning or operating in this State
equipment or facilities for:
1. Producing, generating, transmitting, delivering or furnishing
electricity . . . provided, however, that the term 'public utility' shall not

include persons who construct or operate an electric generating facility,
the primary purpose of which facility is for such person's own use and
not for the primary purpose of producing electricity, heat, or steam for
sale to or for the public for compensation.' 6 9

In addition, "person""'o is defined in a similarly comprehensive
manner'17 as in other sections of the North Carolina General
Statutes. These definitions suggest that only a larger wind farm,
operating for-profit, would be exempt from acquiring a CAMA
permit and, instead, subject to the Public Utilities Act. Separate
from a public utility, a "small power producer,"' 72 is defined in
subsection (27a) of the definition section of the Public Utilities
Act. This definition does not apply in the wind energy context, as
it is explicitly limited to hydroelectric power.'
Another section of the Public Utilities Act sets out guidelines
for the construction of an electricity generating facility 74 and
exempts "an electric generating facility primarily for that person's
own use."17 Based on these sections, it is relevant to note that the
situation of a wind farm or singular wind turbine will be subject to
the Public Utilities Act unless it is a smaller project, primarily for
personal consumption, in which case it would be subject to the
CAMA permitting process. In the context of the Public Utilities
Act, there will be no outright preclusion of a wind farm project as
169

N.C. GEN. STAT.

17 0 id.

§

62-3(23)(a) (2005).

N.C. GEN. STAT. § 62-3(21) (2005).
N.C. GEN. STAT. § 62-3(27a) (2005).
1
Id. ("[S]mall power producer" is defined as "a person or corporation
owning or operating an electrical power production facility with a power
production capacity which, together with any other facilities located at the same
site, does not exceed 80 megawatts of electricity and which depends upon
renewable resources for its primary source of energy. For the purposes of this
section, renewable resources shall mean: hydroelectric power.").
174 N.C. GEN. STAT. § 62-110.1 (2005).
'n
172

175 Id.
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long as a wind energy entrepreneur follows the proper permitting
procedure.
The Public Utilities Act sets forth some guidelines for the
siting of transmission lines which concern the environmental
impacts of such an activity. First, a certificate of environmental
compatibility is required for the siting of transmission lines."' To
acquire the certification, the operator of the transmission lines is
required to obtain an environmental report setting forth, not only
the impact of the project, but also potential mitigating actions and
alternatives.'" Furthermore, the Public Utilities Act requires a
public utility to show that the environmental impact is warranted,
in view of other available technology and the economics thereof."'
These statutes suggest the findings set forth in CAMA pertaining
to the importance of the environmental resources of the coastal
estuaries"' would also apply in the siting of transmission lines
under the Public Utilities Act. These statutes would be especially
pertinent to a wind energy project located in coastal waters because
transmission lines connecting the turbines to the existing grid
would be needed.
It is now necessary to turn back to the regulations of CAMA
which apply to wind energy projects that generate electricity for
personal use' as well as some larger, for-profit wind energy
projects, to the extent that they are not covered by the Public
Utilities Act.'"' As discussed above, a CAMA permit will be
required for wind farm development in an "area of environmental
concern." 82
The permitting process under CAMA is
straightforward, with the process of obtaining a permit'83 and
reasons for denial of a permit application'84 clearly codified. In the
N.C. GEN. STAT. § 62-101(a) (2005).
17 N.C. GEN. STAT. § 62-102(a)(4) (2005).
178 N.C. GEN. STAT. § 62-105(a)(4)
(2005).
179 N.C. GEN. STAT. § 113A-102(a) (2005).
180 N.C. GEN. STAT. § 62-3(23)(a) (2005) (stating
that projects to generate
electricity for personal use will not be regulated under the Public Utilities Act).
18' N.C. GEN. STAT. § 113A-103(5)(b)(3) (2005).
182 N.C. GEN. STAT. § 113A-1 18 (2005); N.C. GEN. STAT. § 113A-1
13 (2005).
183 N.C. GEN. STAT. § 113A- 119 (2005).
184 N.C. GEN. STAT.
113A-120 (2005).
176
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case of a permit for development in estuarine waters, a permit can
be denied if'" there will be significant adverse effects on water
quality, public health, or wildlife as a result, or if "there will be
significant adverse effect on the value and enjoyment of the
property of any riparian owners."' This provision, unlike the
others dealing primarily with environmental impact, implicitly
speaks to the issue of aesthetics. The clause, relating to a dredge
and fill permit, was litigated in In re Broad & Gales Creek
Community Association ("Gales Creek").'" In Gales Creek, the
North Carolina Supreme Court held that "the agency has the
authority to deny a permit when there is evidence that the dredging
will adversely affect [riparian] owners and when there is evidence
that the end product of the dredging will adversely affect such
From the Gales Creek holding, it is reasonable to
owners."'
conclude that the adverse affect on the value and enjoyment of
riparian property owners by the end result of a project could be
reason enough for the denial of a CAMA permit. If a proposed
wind turbine were to be located in estuarine waters, and the
construction thereof would require dredging operations, an
argument against the issuance of a permit could be that the value or
enjoyment of the riparian owners would be adversely affected by
the aesthetics or otherwise by the wind energy project.'"
However, despite this potential obstacle to wind energy projects
that need a CAMA permit, there is authority suggesting that only
the dredging operation itself and not the end product need be
evaluated.'90
Justice Exum's dissent in Gales Creek takes this position,
concluding the Marine Fisheries Commission"' exceeded its

18 id.

N.C. GEN. STAT. § 113-229(e) (2005).
In re Broad & Gales Creek Cmty. Ass'n (Gales Creek), 300 N.C. 267, 266
S.E.2d 645 (1980).
188 Id. at 281 (emphasis added).
186

187

189

id.

190 Id. (Exum, J., dissenting in part).
'91 In Gales Creek, the Marine Fisheries Commission was the appropriate
agency that denied the issuance of a permit, not the Coastal Resources
Commission, as would be the case with a CAMA permit. See N.C. GEN. STAT.
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statutory authority by considering the effect of the end product.19 2
This potential hurdle for wind energy projects, while certainly
cumbersome, does not act as an outright preclusion of such
projects, as, even under the majority opinion in Gales Creek, it
would be necessary for the riparian landowners to show adverse
affects to merit the agency's denial of the permit.'
The Coastal Resources Commission, as established under
CAMA,'94 has the authority to promulgate guidelines' 95 which take
the form of administrative rules.'96 These rules give some insight
as to how CAMA should apply to energy providers. The rules first
set forth a policy statement denoting the benefits of reliable energy
and the need for planned development to help protect coastal
resources.'
To further this policy objective, the rules go on to
require the following:
[P]roposals, plans and permit applications for major energy facilities to
be located in or affecting any land or water use or natural resource of
the North Carolina coastal area [to] include a full disclosure of all costs
and benefits associated with the project. This disclosure shall be
prepared at the earliest feasible stage in planning for the project and
shall be in the form of an impact assessment prepared by the applicant
as defined in [the definition section of these rules]. 98

The definition of a "major energy facility"' includes larger
facilities with the potential to impact the surrounding land and
water of the coastal area.200 The definition includes, but is not
limited to, "electric generating facilities 300 [megawatts] or
larger. "201 This definition presumably intends to encompass those

§ 113A-104 (2005). N.C. GEN. STAT. § 113-229(e) applies to CAMA only by
referral from N.C. GEN. STAT. § 113A-120(a)(2).
See Gales Creek, 300 N.C. at 285 (Exum, J., dissenting in part).
193 See Gales Creek, 300 N.C. 267 (1980).
194 N.C. GEN. STAT. § 113A-104 (2005).
'
N.C. GEN. STAT. § 113A-107 (2005).
196 See Adams v. N.C. Dep't of Natural & Econ. Res., 295 N.C. 683, 249
S.E.2d 402 (1978).
'9 See 15A N.C.A.C. 7M.0401 (2006).
198 15A N.C.A.C. 7M.0403(b) (2006).
" 15A N.C.A.C. 7M.0402(b) (2006).
200 id.
201 id
192
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energy producers that would be considered "public utilities" 20 2
under the Public Utilities Act, as it is unlikely that 300 megawatts
would be used at the site on which it was generated. Thus, the rule
extends supplemental requirements under CAMA for those wind
energy projects that also fall under the Public Utilities Act.203
Potential wind energy developers also need to consider both
the aesthetic and environmental ramifications of a project through
an "impact assessment." 2 04 An impact assessment addresses a
variety of concerns, ranging from the impact on wildlife and
necessity of a site to be located in an area of environmental
concern, to the economic ramifications affecting the community
and "a full discussion of potential significant adverse impacts on
recreational uses and scenic . .. resources." 205 Like the possible
impediment raised by Gales Creek, this requirement of aesthetic
harmony is not fatal to any wind energy project. In fact, the
regulation only requires discussion of "significant adverse
impacts,"206 insinuating that minor adverse impacts may be
overlooked.
With these definitions in mind, it is necessary to once again
analyze some of the additional requirements stated in the rules.
Also included in the rules promulgated by the Coastal Resources
Commission is a preference for inland sites as opposed to
waterfront sites, unless the waterfront location is necessary and
proper mitigating steps are taken to reduce both impact to areas of
environmental concern and the public's right of access.207 This
preference does not greatly vary from the legal framework
discussed above; the rule provides for waterfront siting if
needed,208 which allows the possibility of waterfront wind energy
projects. The rules also contain a provision stating, "[t]he scenic
and visual qualities of coastal areas shall be considered and
202
203

N.C. GEN. STAT. § 62-3(23)(a) (2005).
15A N.C.A.C. 7M.0402(b) (2006); N.C.

(2005).
204 15A N.C.A.C. 7M.0402(a)
(2006).
205 15A N.C.A.C. 7M.0402(a)(5)
(2006).
206
Id. (emphasis added).
207 See 15A N.C.A.C. 7M.0403(d)
(2006).
208

id

GEN. STAT.

§ 113A-103(5)(b)
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protected as important public resources."2 09 The rule continues,
"[e]nergy development shall be sited and designed to provide
maximum protection of views to and along the ocean, sounds and
Though aesthetic concerns are
scenic coastal areas . . . ."21
emphasized, this statute does not preclude projects simply because
they will mar a waterfront vista. Instead, it requires a mitigating
effort on the part of the major energy facility to protect views by
requiring "maximum protection,"211 not complete protection. A
few additional rules are promulgated concerning the siting of
energy facilities,2 12 but none which pose the dilemma of preclusion
to a wind energy project. However, the additional rules listed
would need to be taken into consideration in siting a wind energy
project. Further, although there are some limits to possible
locations, the rules allow some leeway in choosing an appropriate
site that would not be in conflict with the rule.
Section 146-12 of the North Carolina General Statutes provides
for the granting of easements of submerged lands to adjacent
landowners. 213 This statute requires compliance with any necessary
CAMA regulations, among other things.2 14 There is an exception
for "structures constructed by any public utility that provide or
assist in the provision of utility service."2 15 While this exception
may prove helpful for a large-scale project, if a wind energy
entrepreneur does not qualify as a "public utility," 216 it may be
necessary to obtain an easement, depending on the proposed
location of the wind farm.
When considering CAMA, its relation to the Public Utilities
Act, and the rules espoused by the Coastal Resources Commission,
it is clear that, regardless of the size and purpose of a wind energy
project, if it is located in a CAMA regulated area, it will be subject
to CAMA, at least to the extent of siting of wind turbines. The
209
210

15A N.C.A.C. 7M.0403(e) (2006).
id

id.
15A N.C.A.C. 7M.0403(f) (2006).
213 N.C. GEN. STAT. § 146-12 (2005).
214 id
215
1 d. § 146-12(n)(2)(f).
211

212

2 16

Id. § 146-12.
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examination of CAMA and the corresponding administrative rules
relating to energy production show that although receiving a
permit is a multi-faceted and complex process, CAMA does not
completely prohibit a wind energy project. As illustrated in the
Gales Creek dissent, even concerns over aesthetics may not prove
to be quite the legal threat that they may seem.
V. CONCLUSION-WHICH WAY

Is THE WIND

BLOWING?

Wind energy is a technology that has increasingly gained
acceptance in the United States and abroad, as is evidenced by the
continued growth of the use of this renewable energy source.217 As
interest in wind energy rises from a breeze to a gale, it becomes
increasingly likely that wind energy will be utilized in more
locations. North Carolina is ripe for an expansion of wind energy
utilization, as the State is home to both the Appalachian Mountains
in the West, and the barrier islands and estuaries along its coast,
These
both proving suitable for wind energy development.
favorable conditions have spurred some to begin small-scale
projects,2 18 and have also spawned the proposed wind farm for Big
Springs Mountain in Ashe County.219 Since the state of the law
remains unclear, those seeking to erect wind turbines in the regions
of North Carolina known for their natural beauty220 do so at their
own peril.
Wind energy development in western North Carolina will
almost certainly fall within the scope of the Mountain Ridge
Protection Act, as the most desirable sites for wind turbines are
located atop the ridges this Act protects. The Mountain Ridge
Protection Act has proved a quagmire when determining what may
be excluded as a "windmill."22 1 However, a close examination of
the statute's word choice encourages the conclusion that the
ambiguous exception will include not only small wind turbines
See generally American Wind Data, supra note 9; European Wind Data,
supra note 10.
218 Murawski, supra note 5 (noting National Park Service's wind turbine
at the
Wright Brother's Memorial in Kill Devil Hills, N.C.).
217

219
220
221

id

See New Parks, supra note 45.
N.C. GEN. STAT. § 1I3A-206 (2005).
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affixed to parent structures, but also free-standing wind turbines
characteristic of utility-scale projects. Considering the precise
diction of the Mountain Ridge Protection Act's drafters along with
the additional evidence of the events that spurred the Act's
passage, it becomes even more plausible that the exception should
include all wind turbines. Moreover, the information concerning
the experimental wind turbine located on Howard's Knob when the
Mountain Ridge Protection Act was drafted lends additional
support to the argument that large-scale, free-standing wind
turbines were specifically meant to be exempt from the regulations.
Finally, the new Watauga County ordinance concerning wind
energy that purports to regulate large-scale, free-standing wind
turbines buttresses the conclusion that all wind turbines would be
exempt under the Mountain Ridge Protection Act because it would
be frivolous for the county to regulate an activity already
prohibited by law. All of these factors suggest that wind turbines
of all shapes and sizes are permissible under the Mountain Ridge
Protection Act. The Attorney General's statements to the TVA
prove complicating when considering the placement of multiple
utility-scale wind turbines, but the qualifying statements in the
letter suggest that balancing interests would be appropriate.
In eastern North Carolina, the most desirable sites for wind
energy development are located over the tidewater or land not far
removed.222 These areas are subject to the protections of CAMA.
Unlike the Mountain Ridge Protection Act, CAMA contains no
exception like the one for windmills in the former. Instead, it is
imperative to look to the specific provisions on the generation of
energy to determine if CAMA precludes the development of wind
energy. Although the regulations that apply to the development of
wind energy in eastern North Carolina differ based on the scope of
the project, when examining the relevant administrative rules
promulgated under CAMA, it is evident that even the large-scale
projects regulated under the Public Utilities Act must follow
CAMA guidelines when siting the wind turbines. The rules,
although lengthy and detailed, do not create an outright preclusion
See generally North Carolina Solar Center, supra note 3; Wind Power
Maps, supranote 15.
222
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to the erection of wind turbines in coastal estuaries. However,
these rules, coupled with the majority opinion in Gales Creek,
could create major obstacles over the issue of aesthetics.
In conclusion, North Carolina's CAMA and Mountain Ridge
Protection Act will not defeat an environmentally and aesthetically
conscious wind energy project. The windmill exception to the
Mountain Ridge Protection Act is meant to be read broadly enough
to allow wind turbines in all contexts, even those large, freestanding wind turbines characteristic of utility-scale wind farms, as
long as they are sited in such a manner to minimize aesthetic
impacts. Thus, it is reasonable to conclude that the proposed wind
farm to be located on Big Springs Mountain will be exempt from
the Mountain Ridge Protection Act's prohibitions, unless it proves
particularly onerous visually from most locations. Likewise,
although CAMA clearly regulates wind energy development along
the coast, it will not prevent development as long as a project takes
the proper mitigating steps and procedures involved in siting the
wind energy project. Since wind intensity is more uniform along
the coast,223 a suitable site under the CAMA guidelines is likely to
be found. Although the fate of wind farms is not completely clear
without judicial interpretation of either the Mountain Ridge
Protection Act or CAMA, public opinion seems to favor wind
energy overall, with some reservations about aesthetics and
environmental impact.224 All factors considered, it is likely that
wind energy will be able to make an impact in North Carolina,
taking advantage of the Tar Heel State's favorable conditions,
within the bounds of these environmentally conscious laws.225
Higher wind intensity is located primarily on high mountain ridges in the
west, with lower elevations receiving almost no wind by comparison, but along
the coast, higher intensity wind is limited to the coastal waters and islands
primarily, but is more uniform throughout. See Wind Power Maps, supra note
15.
224 See generally MOUNTAIN SURVEY, supra note 36; COASTAL SURVEY,
supra note 36.
225 This conclusion naturally leads to the query: are statutes more specific to
the siting of wind energy needed? This topic is not explored in this Comment;
however, it is the author's opinion that more specific regulation of wind turbines
is merited, perhaps similar to those given in the Watauga County ordinance.
With wind energy not precluded by current statutes, it is relevant to consider if
223
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the restrictions in place under the Mountain Ridge Protection Act, CAMA, and
the Public Utilities Act are sufficient to ensure that wind energy is developed
responsibly. Although it is my initial impression that they are not, it is an area
worthy of consideration by scholars as well as the General Assembly. On a
related note, I would like to thank Professor Joseph Kalo and Walter Clark for
their helpful insight on this and other issues related to this Comment.
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